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INTRODUCTION

‘iiw Regulatory Blueprint for Action identifies important regulatory issues for hospice providers. It

provides a summary of each issue, including background information, recommendations, and rationale

fr the recommendations. This document provides a guide to the hospice industry’s position on the

issues addressed. The Hospice Association of America (HAA) 2011 Regulatory Blueprint for Action

has been developed with input from the HAA Advisory Board, hospice agencies and associations that

represent hospice organizations at the state level, and was suhsequently reviewed by the Regulatory

Affairs Subcommittee and the approved by the Board of Directors. Items have been placed in order

of priority based on member votes.

I’he Blueprint serves as HAA’s regulatory plan for action for the upcoming year. Issues that are

idenufied as most important by members become the priorities in the plan ior action. However,

I IAA recognhtes that priorities may shift during the course of any year as a result of federal regulatory

act iO1 or policy’ changes. HAA is an affiliate organization of the National Association for Home Care

& IIospice (NAHC),
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WORK WITH HOSPICE INDUSTRY TO EVALUATE REVISION OF THE

MEDICARE HOSPICE BENEFIT REIMBURSEMENT SYSTEM

ISSUE: Fhe Medicare hospice benefit (M MB) was created in 1982 to care for terminally ill cancer

patients. Currently, hospice patients with a cancer diagnosis represent only about 32 percent of those

being served by hospices. The median length of stay remains at about 17 days. There is growth in

the number of long stay patients such as those with neurodegenerative conditions such as dementia,

end—stage Alzheimer’s disease, Parkinsons disease and cardiovascular disease. Although costs for

pharmaceutical and pharmacotherapy for symptom control and pain management have increased

dramatically, the reimbursement system has nor changed since its inception. The Centers for Medicare

& Medicaid Services (CMS) is in the process of gathering hospice data to assist in development of

revisions to the MHB payment system, which were recommended by the Medicare Payment Advisory

Commission (MedPAC) in 2009 and again in 2010. The Patient Protection and Affordable Care Act

of 2010 (Public Law 111—148) requires that CMS revise the hospice payment system and implement

these payment changes no earlier than October 1, 2013.

RECOMMENDATION: CMS should work with the National Association for Home Care &

I lospice and the hospice industry to determine the most effective data to collect, the most efficient

means of collecting it and what analysis of the data means when considering revision of the hospice

payment system.

RATIONALE: To ensure that an accurate and rich data bank is created, it is imperative that CMS

collect the necessary data to accurately reflect the full scope of services currently provided by hospices.

It is critical that all stakeholders he included in the process of deveh)ping a revised hospice payment

system to ensure that thorough consideration of the impact of the changes is fully considered.
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REINSTATE THE BUDGET NEUTRALITY ADJUSTMENT FACTOR IN THE
MEDICARE HOSPICE WAGE INDEX

ISSUE: President Bush’s proposed 2009 budget included a regulatory proposal that would
permanently eliminate the budget neutrality adjustment factor for the hospice wage index resulting
in about a 4 percent cut in the hospice reimbursement rates each year. The anticipated savings would
he $2.29 billion over five years. The Centers for Medicare & Medicaid Services (CMS) issued a
Notice of Proposed Rulemaking (NPRM) calling for comments followed by issuance of a final rule.
CMS essentially ignored the comments and began a three-year phase out of the BNAF, effective
November 1, 2008. As a result of passage of the American Recovery and Reinvestment Act of 2009
which postponed elimination of the BNAF until October 1, 2009, CMS reinstated the BNAF hack
to October 1, 2008. In subsequent 2009 rulemaking, CMS modified the schedule for eliminating the
BNAF to phase it out over a seven year period beginning in FY20 10. That phase out started with a
10 percent reduction in FY20 10 followed by six years of consecutive 15 percent reductions.

The House proposal for health care reform included a one year delay (until October 1, 2010) in the
start of elimination of the BNAF (H.R.3962, Section 1113). This was not included in the final health
reform legislation.

RECOMMENDATION: CMS should reinstate the budget neutrality adjustment fictor in the
Medicare Hospice Benefit wage index annual update.

RATIONALE: In 1994, as a result of disparity in wages from one geographical location to another,
CMS established a committee to negotiate a wage index methodology that could be accepted by the
industry and the government. The National Association for Home Care & Hospice participated in
the Hospice Wage Index Negotiated Rulemaking Committee along with representatives of CMS and
other hospice stakeholders. On April 13, 1995, the Hospice Wage Index Negotiated Rulemaking
Committee signed an agreement for the methodology to be used for updating the hospice wage index
which is now in place. At that time, CMS agreed to continue the same budget neutrality adjustment
factor that was put into place when the benefit was created in 1983. Given that the agreement was
entered into in good faith by all parties, action in this area should only be considered as part of a
broader effort to refashion the hospice benefit.

The elimination of the BNAF creates a serious risk of loss of access to hospice care. Med PAC reports
that the average hospice margin for 20 11 svill be approximately 4.2 percent; full elimination of the
BNAF decreases hospice reimbursement annually by 4 percent. There is no reliable data available
to indicate whether the majority of hospices would he able to sustain such an overwhelming cut
in reimbursement rates. There is a very real danger that such deep reductions will put community
hospices out of business, resulting in a lack of access to the hospice benefit, particularly in rural areas.
The BNAF elimination, on top of additional hospice market basket and productivity adjustment
reductions mandated by the Patient Protection and Affordable Care Act of 2010 (Public Law 111-
148) will all but guarantee this result.

A June 2004 report by the Government Accountability Office (GAO) determined that 34 percent
of hospices in 2000 and 32 percent in 2001 had higher costs than reimbursement. The GAo
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recommended that CMS collect comprehensive, patient—specific data on the Utilization aiid Cost of

hospice visits and services to determine whether the hospice payment categories and methodology

ru1tlire rnodihcation. CMS is in the process oF collecting such data. HoWeVer, the existing data

indicates that hospices can nor sustain a 4 percent cut in Medicare payment rates.

I lie Medicare budget also will suffer through the loss of hospice care. A Duke University study

showed that iti who died under the care of hospice cost the Medicare program an average of

about $2,.30() less compared with those that did not.
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PROVIDE FULL DISCLOSURE AND ENSURE
SNF/NF MEDICARE BENEFICIARY RESIDENTS’ RIGHT

TO CHOOSE HOSPICE PROVIDER

ISSUE: In 1989, Public Law 101—239 mandated the ability of terminally ill Medicaic beneficiaries
residing in skilled nursing facilities/nursing ficilities (SNF/NFs) to access services tinder the Medicare
hospice benefit (MHB). As SNF/NF residents become aware of the NIH B, more of them are seeking
hospice services. However, the SNF’/NF is not required to offer hospice services, nor is it required to
disclose at admission if residents will be able to access hospice services without the riced to transfr to
another facility. Further, if the facility does have an arrangemeiir to provide hospice. it is not required
to disclose the hospice program with which it has a contract to provide services to residents. Fiiially. a
resident does not have the right to choose tite hospice program that he/she will rcetve hospice scrvites
from in the facility.

RECOMMENDATION: Congress should require that SNF/NFs disclose upon admission whether
or not hospice services arc available at the facility, arid the name(s) of the hospicccs) with which the
facility has contracted to provide hospice services on site. Additionally, Contrcss should mandate that
eligible Medicare beneficiaries residing in SNF/NFs have the right to receive hospice services from the
Medicare-certified hospice of their choice,

RATIONALE: SNF/NFs should provide full disclostire regarding the availability of hospice services
through the facility at admission so that potential residents are fully aware of whether or not they will
be able to access hospice services at some time during their stay if needed. Such disclosure could help
to avoid the significant upheaval and trauma that could result from a resident’s transfer to a diflereni
facility in order to exercise his/her right to the hospice benefit. Potential residents should also he
notified regarding the names of the program(s) through which hospice services would he provided if
they elect the hospice benefit while in residence at the facility. Finally, Medicare heneliciaries eligible
for the hospice benefit should have the right to choose which hospice will serve them. Currently, a
terminally ill SNF/NF resident may only access the Medicare hospice benefit if the SN F/NF has a
formal arrangement with a hospice program to provide services in the facility.
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ENSURE ACCESS TO DRUGS NECESSARY FOR PAIN CONTROL

ISSUE: Inadequate pain management has been identified by experts in the field as a national public

health issue. l’erminally ill patients may require very high doses of pain medication to achieve effective

pain control. Physicians and other health professionals often do not have adequate knowledge about

pain control, and/or have fears of laws related to controlled substances. Exacerbating the problem is the

I )riig Enforcement Agency’s (I)EA) reaction to Oregon’s assisted—suicide law. The FDA has warned

that physicians who prescribe lethal doses of narcotics under Oregon’s Death with I)ignity Act would

he in violation of fderal drug laws. The Institute of Medicine (loM) has convened a committee at

the request of the l)epartment of Health and Human Services (HHS) to address the current state of

the science with respect to pain research, care, and education and to explore approaches to advance

the field.

RECOMMENDATION: H HS should closely monitor the work of the loM related to pain research,

treatment and education, and make every effort to implement loM’s findings relative to pain. HHS

should also work with the Food and Drug Administration to:

— I )evulop guidelines and educational material that promote effective use of drugs to control

pain.

— Avoid I )EA actions that would discourage or prohibit physicians from prescribing adequate

and appropriate controlled substances for the management of pain related to terminal

illnesses.

RATIONALE: Pain and symptom management is the cornerstone of good hospice care, which

rests on the belief that terminally ill patients should not have to suffer because of inadequate pain

mailagement and lack of access to appropriate medications. Creating laws and policies that impose

arbitrary limitations on physicians who prescribe controlled substances could very well have the

iimiitended consequences of discouraging or limiting them From adequately treating terminally ill

pai icnts.
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IMPROVE APPLICATION OF WAGE INDEX FOR MEDICARE
HOME HEALTH AND HOSPICE

ISSUE: Since the inception of the Medicare per visit cost limits, ionic health rates have
been adjusted to reflect varying wage levels across the tat lot Ii 0 iigli t he application of a wage index.
This payment rate adjustment continues under the Medicare tonic health prospective lt>’me1tt
system (PPS), which was implemented effective October 1, ()t0). lowever. the wage index that has
been utilized by the Centers for Medicare and Medicaid Services (( i\ IS has been based upon varvmg
wages within hospitals across the nation. The hospice benefit payment also is adjusted by the same
hospital wage index with a further adjustment known as the Bridget Neutrality Factor (the BNAF will
be phased out between FY200) and 2011 .) .Tbe hospital index is derived from data that explicitly
excludes any home health services costs. Furtherniore, it is based on the mix of employees hniitd in
hospitals, rather than home health agencies and hospices. In addition, providers have seen wide swings
in their wage index from one year to the next. An attempt some years hack to create and utiliie a home
care—specific wage index failed due to the tinavailahility of reliable age data.

While the home health and hospice payment rates are based upon the applical on of a hospital wage
index, the index utilized, and its manner of applicaion, is significantly disi net from diat titiiiicd
relative to hospital services payment rates. Hospitals are allossed to secure a geographic reelassilieatioii
for application of the wage index by establishing that the part letilar hospital draws on an employment
pooi different from the geographical area to which it would otherwise be assigned for its wage index
level. Home health agencies and hospices are not ao t horiied to secure a wage index reclassification.
As a result, a hospital may compete fur the same health tare employees as a hospice or home teak It
agency, but be approved for a relatively higher payment rate through the sv.ige index reclassification.
Congress has established specific wage index criteria fur certain geographic locations. I lowever, these
criteria apply only to hospitals which arc also protected from wide variations f tons one year to tlic
next by establishment of a floor.

The Medicare Payment Advisory Commission ( 11.1 )PA( ) has reeomiitendcd that ,\i ci.! care replace
the hospital wage index with one that relies on data from the Bureau ii labor Statistics and to design
the new wage index in a manner that allows fur tailoring to other provider sectors iii. luding home
health and hospice.

In the Patient Protection and Affordable Care Ar of 2010 (PPA( A) Congress directed Medicare to

reform the hospital wage index consistent with the recommendations of \ ledPi\( ad to report to
Congress no later than December 31, 2011 on its plait for instil ruing a new wage index.

RECOMMENDATION: CMS should move u idy to develop the wage index refurms as di ret ted
in PIACA. The goal should be to put all providers on a level playing field with t tci r respective wage
indexes. If the revised wage index allows for geographic reelassifieations for one proi. ider grotip it

should provide he same allowance for all. Any wage index weight changes in a reformed model or in
future years in applying the wage index model should be ol lee t to a transit on limitation on increases
and decreases from one y’ear to the next.
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RATIONALE: The current hospital wage index does not fairly reflect variations in wages in home

health and hospice. In todays health care environment, health care providers of all types compete frr

employment of the same personnel. lhe adjustment of Medicare payment rates intended to reflect

variations in wages across the nation ShOul(l he consiStent across all provider types. \Vith increasing

shortages of health care personnel, unequal wage index adjustments for health care providers in the

same geographic region results in an uneven and discriminatory distribution of the employment pooi

personnel. Prevention of wide swings in wage indexes will enable health care providers to more

precisely project revenue and budget expenses.
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REVISE REQUIREMENTS FOR HOSPICE FACE-TO-FACE ENCOUNTERS

ISSUE: Section 3132(b) of the Affordable Care Act of 201 0 requires a hospice physician or nurse
practitioner (NP) to have a face—to—face encounter with every hospice patient prior to tlie patients180th—day recertification, and each subsequent recertification. I’he provision applies to rccrtifications
on and after January 1 , 2011

In the Home Health Prospective Payment System Rate Update For Calendar Year (CY) 2011, the
Centers for Medicare & Medicaid Services (CMS) fInalized its implementation approach For thishospice provision. The final rule, codified at 42 C.l’.R. 41 8.22(a)(4)(75 Fed, Reg. 70463, November17, 2010) states that the encounter must occur no more than .3() calendar days prior to the start ofthe hospice patient’s third benefit period. The regulation requires that the hospice physician orpractitioner attest that the encounter occurred, and thc recertifying physician must include a narrativewhich describes how the clinical findings of the encounter support the patient’s terminal prognosisof six months or less. Both the narrative and the attestation intist bc part of, or au addcuiduin to, therecertification.

A number of concerns have arisen relative to the hospice face-to-face reqtiireineni:

Hospices must complete the face—to-face encotintet PRl OR l() the beginning of tlwapplicable benefit period and must be arranged by die hospice. As the reulu, a pat cults caremay he delayed while the hospice identifies a physician or NP available and scheduled the
C nco U nrc r.

— The face—to—face requirement is applicable to a patient’s full time on hospice regardless ofwhen the previous hospice service was provided. A patient may have been oft hospir e servicefor a lengthy period of time, then begin rapid deterioration ,oid need admission very quickly.In such cases the face—to—face requi:-emcnt may delay admission.

— Centers for Medicare & Medicaid Services (CMS) data systems are not all available 24 hours,seven days a week to access patient information and most do not have liii! inbarmiuion relatedto a patient’s history on hospice care to establish with ;ihsoltite certainty whether a 1oc-to-taecencounter is required.

— Hospices will not be reimbursed for costs related in the 1iice-io-ficc reqo I remcn is, which maybe prohibitive —— particularly for small hospices in rural areas.

— Hospices may not utilize telehcalth services to meet tile lace-to-Iie requirement.

— Ifa patient is on continuing hospice care hut the hospice is not able, due to stafong limitationsor other complications, to condttct the face—to—face prior to the benefit period for which theencounter is required, the hospice will not he paid for services pros iderl until the tiee-to-tieehas been completed.

On Dec. 23, 2010, CMS announced a three—month delay in euifiirenient of the ficc—to-fieerequirements due to concerns that some hospice organizations uiiay need additional time to establish
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operational protocols necessary to comply with the new law. CMS indicated that it expects hospices
to use the first calendar quarter of 2011 establish internal processes to ensure compliance. Beginning
with the second quarter of CY 2011, hospices are expected to have fully established such internal
processes and CMS will expect appropriate documentation of the encounter.

RECOMMENDATION: CMS should work with the hospice industry to ensure that:

I Regulations and guidance governing the hospice face—to—face provide sufficient flexibility
that hospice programs are able to comply with the requirements without threatening delayed
access to care fr beneficiaries in need of hospice services.

2. lnfi)rcement of the hospice face—to—face requirements takes place only after CMS has
assurance that hospices have sufficient guidance and understanding, as well as access to needed
patient information through CMS’ data systems, to reasonably be able to comply with the
requirements. In no case should enforcement actions affect payment for hospice services that
were provided prior to the enforcement date.

RATIONALE: The intent of the face-to-face requirement is to ensure adequate and appropriate
involvement and accountability of physicians relative to certification of eligibility for hospice care.
However, as currently written and interpreted by CMS, it may delay access to care and serve as a
deterrem for some hospices to take eligible patients in need of immediate care onto service. l’his as
neither its intent nor an advisable result of the requirement.
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ABOLISH PAYMENT DEL4YS CAUSED BY SEQUENTIAL
BILLING POLICY FOR HOSPICE

ISSUE: The Centers for Medicare and Medicaid Services (CMS) implemented the longstanding

hospital sequential hilling policy on hospice claims. The policy prohibits providers from submitting
claims for care to beneficiaries where previously submitted claims are pending. Claims processing

can be delayed for weeks or months for man)’ reasons, including medical review activities, common
working file problems. CMS or fiscal intermediary (F!) claims processing problems and pending
claims from other providers, etc. Hospices have continued to serve patients even though Medicare
payments have been delayed.

RECOMMENDATION: Require hospices to submit claims in chronological order but process and
pay all clean claims as submitted, regardless of whether previous claims have been processed. Pay

interest on claims that are not processed timely.

RATIONALE: Most hospice programs are small businesses with little financial reserve, dependent

on uninterrupted payment for services delivered, interruption of payment for weeks or months, while
requiring agencies to continue services to patients. can result in severe financial hardships.

2011 Regulatory Blueprint for Action • 14 Hospice Association of America



ENCOURAGE ACCOUNTABILITY FOR HOSPICE UTILIZATION

ISSUE: Without ititcoiies linked to hospice utilization data, it is impossible to determine the

appropriate utilization in terms of length of stay and level of care. It should be recognized that there

is probably some utidet— uid over—ui ilizauon of services. ( urrenrlv, he ( ;enftis for Medicare &

Medicaid Services (CMS) has begun collecting hospice visits and charge data as a first step in creating

a database on hospice set-vices provided. Due to the rapid giosvl h in hospice expenditures, the hospice

medical director and the attending physicians authorization for hospice services are being questioned

by Medicare s contractors and payments are being withheld based on tile fiscal intermediaries’

determ in at iou of prognosis.

RECOMMENDATION:

( MS should work with NAHC and the hospice i nditst ry to analyze the utilization data and

identify prohlcii areas.

2. For identified probleni areas, develop till iiornl protocols of cal-c based on outcomes against

which utilization can be measured. 1 liese should 1101 he used as the basis for automatic denials

hut to indicate tic need for lust fving hospice services.

:3. 1 )irect equal attention toward under-iitiliz;tt ion as well as over-ut ilizat ion.

4. Rertnrc Medicare contractors to offer training at least twice a year, open to all providers who

wish to attend.

RATIONALE: Variation in itt ii ation points not to abuse as Illtlcil as it does iii physician Concerns

about giving a prognosis of six months or less for terminally ill patents and the differences in health

care pictices. I )evelopmetit of uniform protocols and the education of providersare tile keys to

conuphiance with eltgibihity criteria and the control of inappropriate itt ihi,auiotl.
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ENSURE TIMELY UPDATE OF LOCAL COVERAGE
DECISIONS FOR HOSPICE

ISSUE: Ihe current hospice local coverage decisions (LC1)) promulgated by (vlS (( ;uidelines limit
the policies to a set o medical variables and clinical signs and symptoms that are used to predict a
prognosis of six months or less fir terminally ill Medicare beneficiaries. Claims reviewers using the
LCI )s are giVen no instructions or guidance to take into account the physicians clinical jtidgiiient and

the psychosocial dimensions of the illness ior determination of coverage decisions.

RECOMMENDATIONS:

(;Ms should perform annual reviews of all I.CI)saml revise the policies based on available research
and other pertinent findings relevant to the determination of a prognosis of six months or less.
Additionally, ( MS should ensure that the LCl)—)—CM codes are current. Additional steps that should
be taken relative to LCI)s include the following:

Add the following criteria to l,CI)s to provide additional guidance to medical reviewers in
determining the appropriateness of hospice admissions or recertifleations:

a) lncouragc the use of multiple I CI)s to document co—muorhidities SO that all conditions, and
not just the primary diagnosis, are being reviewed;

h) Re1ttire review of documentation of the clinical judgment and psychosocial dimensions of
the terminal illness by medical reviewers; and

c) Rejtmire documentation by the reviewer of the date of patients death, as appropriate, while
enrolled in the hospice benefit or after discharge.

d) ( MS should conduct research to validate the accuracy of the L( l)s, including an analysis
of m heir specificity and sensitivity.

2. Ptihl ish fum ore hospice medical review policies in the Federal Registcr fr public review
and comment or allow broad d issem i nation of proposed policies through national and
state associatiolls represen ring the hospice industry so that comments can be compiled and
reeom mendat ions ret urned to ( MS.

•a1 Rejuire that when making Medicare claims detcrminat ions, greater weight he given to the
Oflil) iOfl of tile treating physician.

4. Require review or additional documentation prior to issuing denials.

RATIONALE: CM S annual reviews of tile policies are needed ill order to keep them iiformiicd and
tip—tn--date. ( ;tj for dctcrmiiimng a prognosis of six months or less (eligibility for hospice services)
is not a matter to he decided at the local level hut rather by a set of scientifically determined variables,
signs, and symptoms fr discrete diagnoses based on research and clinical judgment. With the
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hroad dissennILItion ol1)Ioposd po!irirs. either in the Federal Register or Iliroligli national or state

associations, the resulting I .( 1 )s svill het icr reflect the urreni stale 1)1 the art o prognostication and
hesi Wit i Ices in deieriuin nu a life expectancy of six nmm hs r less for \ ledicare henefieiaries.
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BASE SURVEY FREQUENCY ON PERFORMANCE OF MEDICARE
HOSPICE BENEFIT PROVIDERS

ISSIJE: Approximately I 6. purcell of Medicare—certified hospices ale surveyed each year. I here is
no legislative reqtiiretlletlt for tile fieqtlellcy of surveys for providers of the Medicare hospice hetiefit
(Ml I B). (NIS’ failure to rec)ture that hospice provilers be surveyed on a regular basis can result in
lack of compliance with regulations and poor c]uality’ of care. (MS currently has hospice providers on
a six-year cycle for survey’s but that sotilet inies extends to I () ears in some parts of the country.

RECOMMENDATION: limited resources available for hospice survey’s should he used to target

qtlity issues by adopting the following survey’ fre1lIeilcy’ guidelines:

1. New Medicare hospice agencies should be surveyed annually for at least the first two year.s of
certification.

2. Agencies with condition—level deutcieiicies should be surveyed at least annually until they’ ale

deficiency free.

3. ( oniplaiiii surveys should be conducted following sigmi icatit complaints. I deficiencies are
6nind, annual surveys should he conducted until the hospice is dehcieiicy tree.

4. All hospices slmtild be surveyed, at a tninitmitn, every three years.

RATIONALE: When the NI H B was cleared by’ the (2niigress. in order to a.ssu ic (flial i iv of ca n and
implement the benefit, ( MS was given the responsibility of creating regulations to be followed by’
providers of hospice services. As the next step of this responsibility’, there need to be regular surveys
to ensure compliance with these reglilat ions. Recipients of the M 11 B should be afforded the same
protections provided to recipients of other Medicare benefits.
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COMPENSATE PHYSICIANS FOR HOSPICE CERTIFICATION AND

ADVANCE CARE PLANNING CONSULTATIONS

ISSUE: One of the primal y reifuireineilts for \‘ J . beneficiaries to access the Medicare hospice
benefit (\IIIB) is certifteatiot by tile patients anenditig pliysiciatl and the hospice medical director

tat the patient has a limited life c pc lane of six months or Ies I the disease runs its rn)rnlal course.
[he lcoitii of stay hr main hencitciarics on the Medicare hospice benefit NI II m issi ill too short.

At t he request of gress, the ( os crunleit cot utahil ty Office ((A0) conducted a study on
the ‘viii B that ss as reicised in 2U(i(). Another i cpi ri was ssued itt December ()U7, 1nd—of-l ife
(:are: Key Components Provided by Programs in [our States.” liw reports concluded that the most
sii4niicant influence on patient usc of ltosptr c is the physician. * Physicians mit iate most refirrals
to hospice. and they may r’m tine to care fur their H cuts after enrollment as art of the hospice
team. Because patients and t lici r faint is s rely hcavil’1 on phsician recommendations fr treatment,
I is fuJi rig rcconi mendations for end-of-life care, physici.ins arc an influential fiictor itt a patients entry

iii to hospice.” lh most recent Centers for Medicate & t\ ledicaid Services (( ;Ms) data shows that
the median length of stay reimlailis at about 17 days.

The original health reform legislation approved by ilk I louse of Rcprs—setiiauses (1 l.R..3)62)
provided for p.lvincilt to plt Si tans aTisI oilier health arc nofessionals to provide a volunarv advance
care planning consultation I Sect ott v.3); it also contained a ptovision regarding tIle dissemination
of advance care pl.ulniilg information (Sect imi

w5 .l[T[)lJud (MS creation of I ICPCS codes ( 0i ) and (;O1HO for physician .crttfIcition and
rcceri ifisatioti of \ledictre—covcred tome health servkes. I lie new codes will help home health
agencies get physicians nose involved in home health care. A similar code needs to he developed for

hospice care.

RECOMMENDATION: ( 515 should create a new F I ( P( S code to compensate physicians fr

patient ccrtifisatiott of eligibility for time Sicshc.uc liospue benefit. CMS shook! also authorize

volunteer advance care platiltitig consultations under Mcsiisite to edosatc beneficiaries on issues
related to end-of-life care and end-of-life care planning.

RATIONALE: In the past, ( ,\ IS has expressed cot crit ali itt the decreasing length of stay on the
Medicare hospice benefit and asked how mlte can help .tlicsl.Iic the pioblciti It is imperative to get

physicians to focus ott end—of-life care much earlier titan is toss occtirri rig Al though tile Medical
Director of a Mcdicarc-cert ifieif hospice is covered under Part A asan employee of the hospice. the
patients .itrcuding pllvsicm;ut continues to hill under Part B for care plan oversight and direct patient
sers is es At a time svlteti the length of stay on the .\ Ill B is still too short for many hospice patients. it

is important to eIicOtittge physicians to refer pat en is sooner by encouraging their litrts to educate

pat ellis to the availability of hospice care, and contpeilsat imig m L:tt for hospice certification. Increasing

the hospice length of stay hr short stay pu iettts would allow the patient and their fuitilies to get the
full henefit of holistic hospice services and save Medicare dollars by keepi rig patients at hotne rather
than in traditional aggressive itlstitttlional care.
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SUPPORT QUALITY ASSESSMENT/PERFORMANCE
IMPROVEMENT PROGRAM FOR HOSPICE

ISSUE: The June 2008 hospice conditions of participation require hospices to develop. Inplcinent,
maintain, and evaluate an effective, data—driven quality assessment and i nun nice iiii proveiiien
program. The ( cnters for Medicare & Medicaid Services (CMS) requires hospices to either develop
their on or use currently available systems of measures to track patient otitcoines as svell as opt in tim
functioning at every level of a hospice’s operations. Ihe requirement includes retaining the infrmation
in a database that permits analysis over time.

‘liie final 2(11 0 heal di care reform legislation provides a strong start towards the development and
implementation of a quality reporting program hy mandating that the I )epartment of Health and

F Juman Services (I-I F-IS) puhlish hospice quality measures covering all dimensions of hospice quality
and care cfilciency by October 1 , 201 2, and that hospices begin reporting these measures in FY20 14.
Failure to submit quality measures by a hospice would result in a 2 point reduction in the annual
market basket index update (Sect ion .004)

RECOMMENDATION: ( ;Ms should ensure that the quality measures currently tinder development
fr hospice incorporate: a) reliable and valid indicators, h) otitconie measures limited to those that
most accurately predict quality, c) a method h)r risk adjustment, d) a standard assessment, c) a simple
system with clinical utility, 1) a mechan isni enabling ( ;MS to validate agency data, and g) an ongoing
evaluation of the en tire system.

( MS should include the National Association for I tome ( are & Hospices (NAI l( ) adapted
Ldinonton System Assessment System ( [SAS) as one of the data collect ion tools to he tested. ( M S
should also recommend use of NAH( ;‘ Patient Satisfict ion Survey and Fani i1y Sat isfict on Survey
for hospice use as part of their ongoing QAPI programs based on patient outcomes.

RATIONALE: lhe ideal hospice quality assessment program must be based on what happens to the
patients; however, there arc currently no standard outcome measures fr hospice care. In addition,
research and denionstration pr jecis are not factored into the current per diem reimhttrsemcnt
structure. The proposed quality system will require massive data collection and reporting u illess
11 rposely controlled. [‘very elidrt must he made to keep data collect ion and the papetwork hu rdtt is

to a mini miiii so resources can he used for pat cut care rather than paperwork.
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REINSTATE PRESUMPTIVESTATUS FOR HOSPICE
WAIVER OF lIABILITY

ISSUE: Section 7o) of the Social Security Act pio:lLtes iietioI1 trom liahiltty rot chargesfor

certaindeniedclaims to beneficiariesWho, acting in good Ian Ii, eceiveinpatientor outpatientservices

from Medicare providers Similarly, providers may also he pruiected from ahil I ty under Section
7) of the Act when it is determinedthat ihy did not know and could not reasonablyhave been

expectedto know that Med carewould deny pytnc ii. I he waite! of liability is applicableto hospice

claims deniedott the iasi of the not teasotiableand necessary and custodialcare” exclusions.The
prestliuptivestatusof the waiver of liab, Its. which expired at the end of I (), i teetedhospicesby

allowilig an ageitev to be compensatedtinder the waiver presomiption.when hetr overall denial of

claims ate was less than 2.5 percemof j\iedicareservites provtded.Ate agencythat exceededthis 2.5
percentdenial tate was not reimbursedunder waiver. Ibis eui cii tent breed agenciesto use due
diligence ii detertititi ing eligibility and coverageIn! also protectedthem from financial loss fdr care

that was provided in good ftii h. Siihse1tietti to the expirat ott iii the presumptivestatusof waiver,
Section 1$7)(g) of the Social Security Act was amendedby Section 4447 of the BalancedBtidget Act

of I t)97 to extend limitation on hiahiliiv protection to a benefitiary enrolled in a hospicewhen there

is a denial of clai nis due to a detertninatiottthat the dviu is not termi i,iHs ill. This took efict

for servicesfurnishedoit or alter August 5, 1r. The fls al iii ieriiiedi,ir (F I I is to apply the usual
procedures(nor prestittiptivestatus)of the ii nitatioti On !iahli V provision containedin the Medicare
lttterntrdiarv Manual and the edeittitilicatioti proceduresto ile rtiiine whetheror not the beneficiary
is protectedfri tin Italtil it and whetherthe hospiceis protectedfrom I tahi its tinder Section 1 579(g)
(2) of the Act,

RECOMMENDATION: [he ( :eiters for Medir are & \ lcd cad Services (( 7s15) should reinstate
waiver presitnipi ion for providersof the .\ lcdicarehospicebenefit.

RATIONALE: [he waiver presumptionacts to protect puS deis who render crvices to s ledicare
beneficiariesin good kuth. bel levi hg that theewill Ist covered. hhte cush lilt for error is crttc al in the
s ledicarehospicebenefit title to the phi ssci,jii’s inherentdiI coil t itt determiningthat a pat lent will

I tkelv die svuIn it six months if the disease titi its itortital course.This Is part It uLrlv true for non-
cancerdiagnoses.(lainis are suscepttitle to agartesof interpretationby the Fl. Certifettig terminal
illness is an inexact scietire and extremely difficult for the phsstciatt. patlent md Eimily. An Fl

determinationthat a patient is itot terttttn,illv ill is also devaxi,ii i up.
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